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TAXATION ADMINISTRATION BILL 2001 
Consideration in Detail 

Resumed from 20 February. 

Clause 7:  Administration of taxation Acts - 
Debate was adjourned after Dr Woollard had moved the following amendment - 

Page 4, lines 8 and 9 - To delete the lines with a view to substituting the following new subclause – 

(2) The Commissioner is responsible to report to the Minister on the efficacy of the 
taxation Acts. 

Dr WOOLLARD:  I read the Treasurer’s comments in yesterday’s debate on this Bill.  It still appears to me that 
the powers specified in clause 7(2) include delegation, investigation and raising assessments, which are the basis 
for how the commissioner applies and gives effect to taxation Acts.  In essence, clause 7(2) states that the 
commissioner is not subject to ministerial control.  That contradicts clause 7(1), which states that the 
commissioner is responsible to the minister for applying and giving effect to the taxation Acts.  Once an Act has 
been passed by this Parliament, the minister or the Government should not interfere with its administration.  The 
minister or the Government should be told whether the Act is doing what it is meant to do, and, if it is not, the 
Act should be brought to this Parliament for amendment.  The current wording of subclause (1) gives power to 
the Government of the day to direct the commissioner, because it states - 

The Commissioner is responsible to the Minister for applying and giving effect to the taxation Acts. 

Yet it pretends in subclause (2) that the commissioner is not subject to ministerial control.  The commissioner 
has a responsibility to report to the minister on the efficacy of laws, which allows the commissioner to act 
separately, so that under subclause (1) the commissioner is responsible to the minister for applying and giving 
effect to the taxation Acts.  That gives the Government of the day the ability to steer the activities of the 
commissioner.  Subclause (1) provides that the commissioner applies the powers of the taxation Act.  Because 
the commissioner is responsible to the minister, the Government could direct him to investigate selected 
individuals or groups.  The commissioner should have autonomy to direct the activities of his department 
without government interference.  

Mr RIPPER:  The Government does not support this amendment.  The key principle of this clause is that there 
should not be political interference in the commissioner’s approach to the affairs of an individual taxpayer or a 
class of taxpayers.  That important political principle is accomplished by subclause (2), which provides that the 
commissioner has complete independence in the interpretation of a taxation Act.  That is an important issue in 
the assessment of a taxpayer’s obligations.  In addition, the commissioner has complete independence in the 
exercise of any power under a taxation Act.  Clause 7(2) achieves what is required.  We obviously want a 
taxation system that operates in accord with the government policy embodied in the legislation before the 
Parliament.  What we do not want is the possibility that people will lobby ministers for favourable treatment of 
their tax circumstances.  That could result in interference in the work of the Commissioner of State Revenue 
through ministers giving the commissioner a direction to go easy on a taxpayer or something like that.  No-one 
wants that sort of situation to occur.  We do not want people to think that the way in which their tax affairs are 
treated can be affected by political considerations or by applying political pressure to a minister.  

Mr Barnett:  That is absolute garbage.  You have no understanding of the distinction between the individual 
taxpayer and how tax policy is being implemented.  There is a fundamental difference. 

Mr RIPPER:  I understand that well. 

Mr Barnett:  What minister will lobby for the tax return of an individual or corporation?  It is not an issue. 

Mr RIPPER:  Perhaps the Leader of the Opposition has not been Treasurer.  There are circumstances in which 
people come to the minister responsible and say that an assessment is outrageous or wrong and that the process 
followed by the Commissioner of State Revenue is arbitrary.  They tell the minister that they have been treated 
unfairly and demand that the minister do something about it.  Those approaches are made to government.  This 
part of the legislation will mean that if such an approach occurs, the minister will say that, by law, the 
commissioner is independent of ministerial control or direction.  That is how it should be.  

Mr Barnett:  It has always been like that.  

Mr RIPPER:  We are combining and modernising the tax administration provisions from a variety of tax Acts, so 
that they will be covered by one Act.  A lot of what is already in place will be repeated.  The current tax 
administration provisions are not all wrong.  This is basically a consolidation and modernisation exercise.  Some 
provisions will be repeated.  The advice that has been given to me is that this will make the law covering the 



Extract from Hansard 
[ASSEMBLY - Thursday, 21 February 2002] 

 p7826b-7843a 
Dr Janet Woollard; Mr Eric Ripper; Mr Colin Barnett; Acting Speaker; Deputy Speaker; Mr John Bradshaw 

 [2] 

commissioner’s independence much clearer.  I am also advised that although everyone accepts that the 
commissioner should be independent of ministerial control or direction, there is no explicit provision in the 
current taxation Acts to that effect.  Under current legislation, the independence of the commissioner is 
potentially vulnerable.  The legislation proposed by the Government will reinforce and underline the 
independence of the commissioner.   

Dr WOOLLARD:  I am sorry to come back to this, but it seems that subclause (1) contradicts subclause (2).  
Subclause (1) says that the commissioner is responsible to the minister, which makes him accountable to the 
minister.  However, under subclause (2), the commissioner is not subject to ministerial control.  The Government 
is giving with one hand and taking away with the other.  That is why I believe the wording should be changed, so 
that the commissioner reports to the minister on the efficacy of the taxation laws.  The Parliament sets the Acts 
that the commissioner follows.  If those laws do not work, the commissioner should bring them back to the 
minister and Parliament should determine whether those laws need to be changed. 

Mr RIPPER:  We have a system of responsible government in this State.  Ministers are responsible to this 
Parliament and through this Parliament to the public for the administration of laws entrusted to their portfolios.  
The minister is responsible for the general operation of this matter.  When it comes to the individual affairs of 
taxpayers, the minister does not have the ability to control, influence or direct the Commissioner of State 
Revenue.  That is the right balance.  There is ministerial responsibility for the overall operation, but when it 
comes to the circumstances of an individual taxpayer, the commissioner’s independence is properly protected by 
clause 7(2).  I made reference yesterday to the framework agreement governing the operations of this agency.  A 
section in that agreement relates to the role of the Treasurer and states - 

The Treasurer, as the portfolio Minister responsible for the Department of Treasury and Finance, is 
responsible for: 

•  setting the policy and strategic directions for the Treasury portfolio which includes the OSR; 

•  agreeing to targets to ensure delivery of Government objectives; 

•  monitoring the performance of the Department and Under Treasurer in achieving the policies and 
strategic directions established by the Treasurer; 

•  setting the resource allocation for the portfolio in conjunction with Cabinet colleagues as 
appropriate; and 

•  accounting to Parliament for the Department of Treasury and Finance, including the OSR. 

That framework agreement outlines the minister’s role in the Department of Treasury and Finance, including the 
Office of State Revenue. 

Dr WOOLLARD:  Could the Treasurer explain the difference between the commissioner being responsible for 
the powers under the Act and clause 7(2), which states that the commissioner is not subject to ministerial 
control?  If he is responsible to the minister, he is surely subject to ministerial control.  

Mr RIPPER:  I have just explained that point.  Under clause 7(2), the commissioner is independent with regard 
to the circumstances of individual taxpayers.  That is being written into statutory law for the first time.  It is not 
explicitly provided in the current legislation.  This clause will reinforce the independence of the commissioner.  
In the past, people have largely operated on the basis that the commissioner is independent.  That is certainly the 
way in which I have operated in my relationship with the commissioner. 

Dr WOOLLARD:  Applying and giving effect to the taxation Act is surely the exercise of a power under a 
taxation Act, such as the delegation of the commissioner’s responsibilities and whether he will proceed with 
investigations or raise assessments.  

Mr RIPPER:  If the commissioner makes an assessment or conducts an investigation, that is an exercise of a 
power under a taxation Act.  Clause 7(2) provides that the commissioner is not subject to ministerial control or 
direction in relation to that.   

Amendment put and negatived.   

Clause put and passed. 

Clause 8 put and passed. 

Clause 9:  Judicial notice of appointment and signature - 
Mr BARNETT: The accompanying notes read that by way of background section 56 of the Evidence Act 1906 
lists people whose signatures will be taken on judicial notice.  The Commissioner of State Revenue is not on this 
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list.  This is a different procedure that effectively does the same thing.  Why is the Commissioner of State 
Revenue not treated as per every other similar officer under section 56 of the Evidence Act? 

Mr RIPPER:  In the course of preparing this legislation, a fair amount of examination of the tax law of other 
States has occurred.  One argument is that if there are no particular state circumstances, it is a good thing to have 
legislation that is broadly similar to that in other States.  Taxation legislation in other States has this provision for 
the Commissioner of State Revenue.  I agree with the Leader of the Opposition that it could have been done 
another way, but it has been done this way.  I do not see any problem with doing it this way.  Apparently it is the 
way it is done in other jurisdictions.   

Clause put and passed. 

Clause 10 put and passed. 

Clause 11:  Tax investigators - 
Mr BARNETT:  This clause relates to identity cards for tax investigators.  Subclause (3) lays down that an 
identity card must include a statement and a photograph.  What is the requirement for an investigator to identify 
himself or herself as an investigator?  It is one thing for a tax investigator to have a properly issued identity card, 
but what is the requirement as to how a tax investigator must use it, display it or make people aware of it?  

Mr RIPPER:  Clause 90(4) applies.  The investigator must, at the reasonable request of a person apparently in a 
position of authority on the premises, or any other person on the premises, display his or her identity card, and if 
the investigator has entered or is about to enter the premises under a warrant, he or she must display the warrant. 

Mr BARNETT: I was referring to the identity card rather than the warrant.  Is the Treasurer saying that the 
investigator must always display the identity card?   

Mr Ripper:  That is my reading of clause 90(4).  It is not a question of must always, but the investigator must, at 
the reasonable request of a person apparently in a position of authority on the premises or any other person on 
the premises, display his or her identity card. 

Mr BARNETT:  We will get to that clause later, but it seems to me that the tax investigator should be required to 
produce the identity card as a matter of course. 

Mr RIPPER:  The Leader of the Opposition may have a point there.  I will seek some advice before we get to 
clause 90 about the reason for the word “reasonable” being there.  I suppose the situation could arise in which 
somebody was shown an identity card, and if the word “reasonable” was not in the clause, they could keep 
asking for it to be shown again and again and again.  If the word “reasonable” was not there, the investigator 
would be required to keep doing that.  That is only my understanding of how it might work. 

Mr BARNETT:  I hope that an investigator would be required, at least initially, to show the identity card.  It 
should not stay in the pocket.  I can remember years ago having to do a similar thing when I was a university 
student working for the Australian Bureau of Statistics.  One had the power of entry, but one was required to 
show one’s identity card. 

Mr RIPPER:  That is not an unreasonable point.  We have some way to go before we get to clause 90.   

Clause put and passed. 

Clauses 12 to 14 put and passed. 
Clause 15:  Official assessments - 
Mr BARNETT:  Why do the definitions in clauses 14 and 15 make a distinction between self-assessments and 
official assessments, an official assessment being one made by the Commissioner of State Revenue?  What 
determines when an assessment will be a self-assessment or an official assessment, and what degree of discretion 
does the commissioner have in determining that? 
Mr RIPPER:  The question of self-assessment or official assessment is covered in the specific Acts relating to 
the particular tax; for example, stamp duty is assessed on an official assessment basis following an examination 
of the dutiable instrument. 
Mr Barnett:  Is that laid down in the Stamp Act? 
Mr RIPPER:  I am advised it is covered in both this Bill and the Stamp Act.  A table on page 7 of the 
explanatory memorandum deals with the question of assessment.  It divides the assessment into two categories of 
official assessments and self-assessments.  Official assessments are reassessments of official or self-assessments.  
Land tax assessments are official assessments; stamp duty instruments, particularly those presented at the front 
counter, are official assessments; penalty tax assessments are official assessments.  However, debits tax is a self-
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assessed tax through debits tax returns, as is payroll tax, and stamp duty returns and stamp duty on rental 
business, insurance and some special arrangements are self-assessment arrangements.   
Clause put and passed. 

Clause 16:  Reassessments - 
Mr BARNETT:  Subclause (4) states that a reassessment may consolidate two or more separate assessments into 
a single assessment.  What would be the circumstances in which two or more separate assessments could be 
consolidated into a single assessment?  Can it apply across different areas of taxes?  For example, could a payroll 
tax assessment and a land tax assessment suddenly be deemed to be a single assessment?  

Mr RIPPER:  I am advised that this would allow, for example, a single assessment notice to be issued after an 
assessment had been issued for the original tax and the penalty tax had been applied.  The taxpayer would get 
one notice stating the liability rather than two notices.  I am advised - I admit that I am surprised by the advice - 
that, in theory, that would allow for a combined assessment for two tax liabilities under different taxation Acts.  
It would be most unlikely to happen, because the systems used by the Office of State Revenue do not allow that 
sort of coordinated assessment activity.  However, my advice is that, under this provision, it may be legally 
possible to do that.   

Clause put and passed. 

Clause 17: Time limits on reassessments -  
Mr BARNETT:  This clause provides that a taxpayer is not entitled to apply for a reassessment more than five 
years after the original assessment was made.  As I read the legislation, the commissioner is similarly 
constrained.  Is there an absolute neutrality and equality between the rights of the taxpayers and the 
commissioner in seeking a reassessment?  I want to be assured that the commissioner is not favoured.  

Mr RIPPER:  The explanatory memorandum deals with this on page 9.  There is an equality between taxpayers 
and the commissioner in all but two scenarios: first, a reassessment can be made when it is directed as a result of 
a decision of a court or tribunal hearing an appeal under section 41; or, secondly, if the commissioner is of the 
opinion that there has been an evasion of tax or that the previous assessment was made on the basis of false or 
misleading information.  In other words, if the taxpayer has provided information on a fair basis, five years is the 
limit.  If he has been involved in tax evasion or the provision of false or misleading information to the Office of 
State Revenue, a provision allows the commissioner to go back further than five years.  

Clause put and passed. 

Clause 18:  Effect of reassessment -  
Mr BARNETT:  Subclause (3) states -  

. . . if an assessment was based on - 

(a) an interpretation of the applicable law; or 

(b) the Commissioner’s practice, 

that was generally applied to instruments of that kind when the assessment was made, then the 
Commissioner cannot make a reassessment on the ground that the interpretation or practice is or was 
erroneous.  

I understand that, if an assessment is made on the basis of the interpretation of the law at one point, the 
commissioner cannot reassess on the grounds that he now interprets the law differently.  The commissioner 
might interpret the law a certain way, but he cannot go back three or four years later and reinterpret it.  In the 
recent case of payroll tax, the commissioner applied a more stringent interpretation of subcontractors.  Can the 
commissioner reinterpret the law and take a more stringent view of previous assessments? 

Mr RIPPER:  I am advised that this provision is not in existing law.  The Tax Administration Bill provides better 
protection for taxpayers than the existing legislation.  With regard to the case raised by the Leader of the 
Opposition, I am advised that there has been no reinterpretation of the legislation and that the commissioner has 
issued similar assessments over many years.  However, with the benefit of the additional compliance resources 
provided by the coalition Government in 1998 - 

Mr Barnett:  You are the Treasurer and you are responsible for state revenue.  You take a $200 000 salary; you 
have to accept responsibility.   

Mr RIPPER:  I do accept responsibility, and I support the compliance efforts of the Office of State Revenue.  
The office is matching data from various sources and, through that process, uncovering circumstances in which 
people apparently owe payroll tax.  This data matching is a now routine aspect of compliance activity.  I am not 



Extract from Hansard 
[ASSEMBLY - Thursday, 21 February 2002] 

 p7826b-7843a 
Dr Janet Woollard; Mr Eric Ripper; Mr Colin Barnett; Acting Speaker; Deputy Speaker; Mr John Bradshaw 

 [5] 

sure precisely what has happened, but I imagine that the office has uncovered a new data lode that it is mining, 
and that has resulted in new assessments being issued.  

Mr Barnett:  There is nothing routine about one industry being targeted.  By definition, that is discriminatory.  
There is nothing routine about $650 000 assessments backdated five years being imposed on relatively small to 
medium-size businesses.  

Mr RIPPER:  Of course, it is difficult for those businesses; I understand that.  If a business gets an unexpected 
tax assessment and it is asked to pay a lot more tax than it has budgeted for, that will cause cash flow problems.   

Mr Barnett:  It will cause business failures.  

Mr RIPPER:  Depending on the financial circumstances of the business, in extreme situations it could result in 
failure.  I have sympathy for those businesses that have received unexpected tax assessments.  Of course, those 
businesspeople may disagree with the commissioner’s interpretation of the law.  They have the right to object 
and appeal.  I hope and expect that they will use their legal rights to have the law applied properly to their 
taxation circumstances.   

However, if the commissioner is correct and they do owe that tax, that is the law of the land.  Presumably some 
of their competitors have been paying that tax.  Those competitors might have lost work because of the taxation 
advantage enjoyed by those businesses that have not.  Perhaps the competitors have had to lay off people 
because they have been paying the tax and the companies subject to these assessments have not.   

This is compliance activity.  I am not sure how the commissioner has made these decisions, because he did not 
ask me about this matter - he informed me after it happened.  The Government has made no decision to target a 
particular sector of industry or to target compliance with a particular tax.  I imagine that by using the data-
matching process the commissioner has been able to uncover some cases in which tax liabilities have not been 
paid.  I do not know what data has been examined.  It is at least possible in principle that the data available leads 
to that sort of compliance activity appearing to focus on one sector of industry rather than another. 

Mr BARNETT:  There will be legislative change to widen the definition, which, in the coming financial year, is 
expected to net a further $10 million by widening or altering the definition and interpretation of who is an 
employee.  It is a deliberate government policy as enunciated in its budget by the Treasurer to widen the net of 
so-called employee-like contractors so they are caught by payroll tax.  It is a deliberate policy; it is entirely 
consistent with what the Treasurer’s colleague is doing in the industrial relations arena.  It is designed to try to 
undermine and limit the small business subcontract industry targeted first, and quite specifically through the tax 
commissioner, to the engineering sector and then the building industry.  Will the Treasurer confirm that the 
building industry will be the next one to be targeted? 
Mr RIPPER:  I cannot confirm that.  I do not make decisions about the direction of the commissioner’s 
compliance activities.  He directs compliance activities where the information available leads him.  If there is 
widespread tax evasion in a particular industry, I expect that the taxation commissioner will eventually target his 
compliance activities in that direction.   
With respect to the additional revenue to be gained from compliance activities, the Leader of the Opposition 
combines two separate measures and gets his account wrong.  The forward estimates produced at the time of the 
last budget forecast an additional $10 million a year from compliance activities for 2002-03, 2003-04 and 2004-
05.  No money was factored into this year’s budget for additional compliance activities.  In addition, the budget 
forward estimates show amounts of $20 million for each of the out years 2002-03, 2003-04 and 2004-05 through 
expanding the payroll tax base to employee-like contractors.  The $20 million cannot be obtained until the 
legislation is changed.  The Government will introduce legislation into Parliament to implement that budget 
announcement.  The legislation will be dealt with by the Parliament in this session.  The $10 million compliance 
activities will also be handled through legislative change.  The matter is dealt with on page 29 of budget paper 
No 3, which states - 

As a first step, the Government has established a working party (comprising the Department of 
Treasury and Finance, the Department of Mineral and Petroleum Resources and the Pastoral Lands 
Board) to examine available information on indirect transfers of ownership of mining and pastoral 
leases.  Improved information on such transfers is expected to lead to improved compliance in the area 
of conveyance duty. 

The $10 million will be achieved through a number of ways.  One way that the Government will consider is 
through obtaining better information on the transfers of beneficial ownership that occur in those sectors.  Some 
people are not paying the stamp duty they are legally obliged to pay for transfers of ownership. 
No tax is popular; no-one likes paying tax.  I make two comments to counterbalance that.  The taxation revenue 
collected is important to fund the services the community expects.  We want a taxation system that is equitable 
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between different taxpayers.  If we have some taxpayers doing the right thing and obeying the law, even though 
it may be painful to them, and we have other taxpayers using every smart legal and accounting device that they 
can to get out of their obligations, it is not fair to either the community or to the people who are properly paying 
their taxes.  I make no apologies.  The Government will be tough on compliance.  I hope the Office of State 
Revenue will be tough on compliance.  The Government will support the office in its compliance activities.  We 
are not alone in that.  The previous Government also had a target for increased revenue from compliance 
activities.  That target was incorporated into its forward estimates.  It is still in the forward estimates.  The 
previous Government expected to get an additional $30 million a year from activities designed to capture 
changes of ownership in land-rich companies.  The previous Government changed the law to make it easier to 
collect revenue when people achieved changes in indirect ownership of land through trading in the interests of 
land-rich companies. 
Mr BARNETT:  I will not labour the point.  Again, the Treasurer says companies are using tax evasion methods.  
I put to him a simple mathematical issue.  If the maximum rate of payroll tax is 5.56 per cent and a subcontractor 
is paid between 20 per cent and 30 per cent extra on an hourly equivalent hourly base than is paid to an internal 
employee, who will employ a subcontractor at the rate of an extra 20 per cent to avoid payroll tax at the rate of 
5.56 per cent?  Employers are not that stupid.  It is not about tax evasion.  If there were blatant cases of tax 
evasion, I would agree.  These people employ subcontractors for the simple reason that they are in a jobbing 
business; they are engineering contractors.  They have a mix of an internal and an external work force; when 
they get busy they bring in contractors who may have their own equipment.  That is the nature of the business.  
They do not do it to avoid payroll tax.  Why would anyone pay an extra 20 per cent on labour costs to avoid a 
maximum payroll tax rate of 5.56 per cent?  It is not that smart.  No-one will do that.   

The Treasurer contradicted himself by saying that the Government is tough on compliance.  Five minutes ago he 
was arguing that it was not the Government’s role to influence the compliance procedures of the tax 
commissioner.  I think the Treasurer should have a view.  I do not think he should have a view about any 
individual taxpayer or industry sector, but he should have a view.  If I were sitting in his chair right now, I would 
not be at all impressed about the tax commissioner looking back five years and acting retrospectively on what is 
clearly a change in law designed to make it absolutely clear that subcontractors can be treated as employees.  
The situation may be a bit grey, but the Treasurer is saying that all the commissioner will do is apply the law as 
it is by applying retrospectivity.  If that is the case, why is the Government going to change the law?  It is 
superfluous.  If the tax commissioner is quite proper in treating subcontractors as employees and going back five 
years, what grounds are there for changing the law unless the Government does not know what it is doing? 

Mr RIPPER:  The Government is tough on compliance because it has maintained the additional resources 
provided to the Office of State Revenue for compliance activities.  We are prepared to amend the legislation, as 
necessary, to protect the revenue base of the State.  One of the objects of the new measure for employee-like 
contractors will be to protect the revenue base of the State.  The use of employee-like contractors is an increasing 
feature of commercial life.  It threatens one of the State’s most important tax bases, the payroll tax base.  When I 
make comments about tax evasion I do not refer to the circumstances of any particular company.  It is quite 
possible that there is a legitimate difference in interpretation of the law between a company and the 
Commissioner of State Revenue.  A company may not be involved in what we consider to be tax evasion.  It may 
be involved in legitimate business activity, but there may be a difference in legal opinion between the company 
and the Commissioner of State Revenue on its taxation liability.  Objection and appeal procedures are available, 
including the ability to file an appeal to the Supreme Court.  I expect companies feel aggrieved because they 
have adopted contractual arrangements for operational reasons and have not sought to evade tax or make full use 
of their legal rights. 

Mr BARNETT:  That is all very well.  A typical example is a company with a turnover of $5 million and a 
$650 000 tax assessment.  What is the likelihood of that company taking the Commissioner of State Revenue to 
the Supreme Court?  It is almost zero.  The company would struggle to operate, let alone engage in that sort of 
expensive activity.  

I refer to the second part of paragraph (b), which indicates that if the commissioner’s interpretation or practice is 
or was erroneous, the commissioner cannot use that fact to reassess the situation.  A change or an error in 
commissioner practice seems not to apply.  It reads in part - 

. . . the commissioner cannot make a reassessment on the ground that the interpretation or practice is or 
was erroneous.   

How can a taxpayer possibly prove that a previous practice was his practice especially if the commissioner 
wished to dispute it?  What is commissioner practice?  Is it defined?  What does it mean?  How could one prove 
or disprove it?  Would the matter rest on the word of the commissioner?  
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Mr RIPPER:  I think the issue is dealt with on page 10 of the explanatory memorandum where an example is 
given.  It states that if a particular type of document was routinely assessed by the commissioner at nominal duty 
rates and a court case or legal advice found the interpretation underlying that assessing practice to be incorrect, 
this provision would prevent the commissioner from increasing the duty applied to every instrument assessed at 
nominal duty rates in the preceding five years.  

The Bill provides protection for taxpayers.  From time to time the commissioner receives legal advice.  If this 
clause were not included, when he received legal advice to the effect that we had been undercharging taxpayers, 
the commissioner could retrospectively seek to collect the tax. 

Mr Barnett:  What are you referring to? 

Mr RIPPER:  I am referring to the sixth paragraph on page 10 of the explanatory memorandum.  It explains how 
the clause will work to protect taxpayers.  From time to time the commissioner will receive new legal advice 
from the Crown Solicitor’s office on the application of a particular practice and the interpretation of the law.  
The advice might be sought as a result of a court case somewhere else or a ruling that had been made in 
conjunction with another matter.  A court case might show that the commissioner’s practice had been wrong.  If 
that change, legal advice or court ruling were in favour of the revenue and against the taxpayer, it would prevent 
the commissioner retrospectively reassessing people’s taxation obligations.  

Clause put and passed.   

Clause 19:  Assessments based on estimated or suspected liability - 
Mr BARNETT:  I am not an expert on tax law, but I find the use of the word “suspicion” odd.  Subclause (1) 
reads - 

. . . the Commissioner may make an assessment on the basis of that suspicion. . . .   

The commissioner should be able to make an assessment only on the basis of a reasonable belief.  The basis for 
assessment must be stronger than suspicion and it should be done after appropriate investigations have been 
undertaken.  The wording should be stronger.  If the commissioner suspected that some tax liability existed that 
had not been met, surely he would have grounds stronger than just a suspicion, a gut feeling, instinct or 
whatever.  Surely something stronger such as “reasonable belief” or some investigative requirement should be 
added.  Suspicion, however that may be defined, is far too loose a basis, and the provision is very much weighted 
in favour of the commissioner’s simply relying on suspicion. 

Mr RIPPER:  Section 31A of the existing Stamp Act has the following clause - 

31A.  (1)  Where - 

(a) any person fails or neglects to furnish to or lodge with the Commissioner any statement, return 
or other document as and when he is required to do so by or under this Act; 

(b) the Commissioner is not satisfied with any statement, return or other document furnished to or 
lodged with the Commissioner; or 

(c) the Commissioner has reason to believe or suspect that any person is liable to pay any duty 
under this Act, the Commissioner may create a memorandum of the statement, return or other 
document and cause an assessment to be made of the amount which, in his judgment, ought to 
be levied and that person shall be liable to pay that amount. 

This clause is essentially covered in the Stamp Act.  There is a similar clause in the Pay-roll Tax Assessment 
Act.  From a lay person’s point of view it seems to be a very tough clause.  However, cases exist of people 
transferring from one organisation to another interests in land on which they would be liable to pay stamp duty.  
They may not advise the Commissioner of State Revenue of the transfer.  The matter may come to light through 
newspaper coverage of the transfer, and the Office of State Revenue may suspect that a tax liability exists but 
have no documents or information to confirm that.  It must be understood that a significant number of people and 
organisations would love to be able to transfer interests in land without paying the conveyance duty.  
Unfortunately, we need tough laws to deal with that.  

Another example in the payroll tax area might be a case in which a company has paid employees in cash and has 
not kept any records.  The commissioner would have every reason to suspect that a tax liability existed. 

Mr Barnett:  Are you referring to the federal or the state commissioner? 

Mr RIPPER:  I am talking about the state commissioner. 

Mr Barnett:  Employees come under federal taxation. 

Mr RIPPER:  I am referring to payroll tax.  
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Mr Barnett interjected. 

Mr RIPPER:  An employer may pay employees in cash without keeping records.  A payroll tax obligation would 
exist if the company were large enough but it would be obviously difficult for the commissioner to determine -  

Mr McNee:  You are away with the fairies when you talk that sort of rubbish. 

Mr RIPPER:  It is obviously for the commissioner to determine what sort of obligation the company has.  I am 
not a tax collector. 

Mr McNee:  You think everybody is a crook around here. 

Mr RIPPER:  I do not, but I have ministerial responsibility for a tax collection agency.  I hear from the agency of 
its day-to-day experiences.  
Ms MacTiernan:  Tax collection should be voluntary and self-regulating! 
Mr RIPPER:  Yes, let us have self-assessment and voluntary payment of taxes under self-regulation and no 
penalties for people who do not pay!  How would we run a State in that way? 
Ms MacTiernan:  How will we build the Lancelin to Cervantes road if people do not pay taxes? 
The ACTING SPEAKER (Mr Edwards):  Order, members. 

Mr RIPPER:  I am being ably assisted by my ministerial colleague, who was once involved in the practice of 
commercial law and is probably aware of some of the practices of people in the profession who may have 
assisted in the deprivation of revenue. 
Mr BARNETT:  Clause 19(1) states -  

If the Commissioner suspects that a tax liability exists, the Commissioner may make an assessment on 
the basis of that suspicion and the Commissioner’s estimate of the amount of the liability.  

I move -  

Page 10, line 24 - To insert after “liability.” -  

The Commissioner’s estimate must be made on reasonable grounds and after reasonable 
attempts have been made to obtain information to assist in making that estimate.   

I seek to put some requirement or test on this process that goes beyond simply suspicion.  The Commissioner of 
State Revenue should not simply act on gut feeling or instinct.  This provision could be used if the commissioner 
had a gripe against someone.  The requirement should not simply be a suspicion.  The commissioner must be 
able to provide reasonable grounds for estimating a tax liability, and also be required to undertake a reasonable 
investigation before estimating any liability.  This will at least bring some balance and fairness into the process 
and remove the tendency for this legislation to set up the Commissioner of State Revenue against taxpayers.  I 
suggest that that is not unreasonable.  

Mr RIPPER:  I am reluctant to make amendments to tax legislation on the run.  It appears that the amendment 
has been drafted by the Leader of the Opposition during the debate.  

Mr Barnett:  That is not true.  

Mr RIPPER:  It is not on the Notice Paper.  

Mr Barnett:  I have a typed copy here.  

Mr RIPPER:  The amendment was not put on the Notice Paper to allow the Government to make some 
assessment and seek legal advice on its impact.  I do not want to use our numbers to throw it out absolutely.  I 
would like the Leader of the Opposition to agree - although I could do this with the numbers - to adjourn debate 
on this clause so that I can seek some legal advice on the impact of the proposed words on the collection of the 
revenue.  I am not ruling out the amendment, but I need to be responsible in the way in which I affect the powers 
of the commissioner to deal with people who are and can be evasive, dishonest, misleading and greedy in their 
approach to their obligations to the community.   

If the Leader of the Opposition wants more debate on the clause, I will delay postponing it to allow that.  

Mr Barnett:  I am happy for the clause to be postponed and the amendment treated in that way.  It is appropriate 
that the wording be considered.  All I seek to do is insert one small test for the commissioner.  The requirement 
must be stronger than suspicion.  It must have some substance.  

Mr RIPPER:  The Leader of the Opposition’s amendment may weaken the law that applies, and which has 
applied for years.  We should treat it properly and seek some advice.  I agree that it is a large power to be able to 
issue a tax assessment on the basis of suspicion.  Unfortunately, some people abuse their legal rights.  
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Mr BARNETT:  People abuse legal rights.  However, there is a difference between having a tough and fair law 
and being sensible in the application of that law.  I think a law-abiding taxpayer might legitimately expect the 
commissioner to overcome a higher hurdle than simply suspicion.  The taxpayer must have some comfort that 
the commissioner has reasonable grounds for a suspicion and has made a reasonable attempt to estimate a proper 
monetary value of any assessment or tax liability he thinks he is due.  That is totally reasonable.  The 
commissioner should not be able to issue assessments willy-nilly on gut feeling, suspicion or as part of witch-
hunts. 

Mr Ripper:  He does not. 

Mr BARNETT:  I am sure he does not.  I make it clear that the taxpayers must know that the commissioner has 
acted on reasonable grounds.  The amendment could put the commissioner in a stronger and proper position.  

Further consideration of the clause postponed, on motion by Mr Ripper (Treasurer). 

Clause 20:  Assessments when instrument misleading or unavailable - 
Mr BARNETT:  The issue in clause 19 could also arise in clause 20.  If the Government agrees to add the 
proposed words to clause 19, the departmental officers should check whether it is necessary to also make an 
amendment to clause 20.  I will not move a further amendment, but I have a suspicion they might overlap.  

Further consideration of the clause postponed, on motion by Mr Ripper (Treasurer). 

Clauses 21 to 24 put and passed.   

Clause 25:  Statement of grounds of assessment - 
Mr BARNETT:  Clause 25 relates to the issuing of an assessment notice.  Subclause (1) states -  

An assessment notice may include a statement of the grounds on which the assessment is made.   

That subclause does not go any further.  I put it to the Treasurer that the content of the commissioner’s statement 
of grounds should be prescribed.  The assessment or reassessment notice should be comprehensive.  A level of 
detail must be required.  The grounds for issuing the assessment should be in a form that can be understood by 
an ordinary person.  If the commissioner is to be required to state in an assessment notice the grounds for that 
assessment, those grounds should contain sufficient detail and be expressed in such a way that an ordinary, 
everyday taxpayer can comprehend them.  The taxpayer should not have to go to a tax consultant, lawyer or 
accountant for an interpretation.  That sort of commonsense approach to detail and ordinary language is missing 
from the legislation.  There is a lot of specification about how this assessment should be issued and the form it 
should take.  The level of detail and the simplicity of the assessment is what is required. 

Mr RIPPER:  Throughout this debate the Leader of the Opposition has asserted that this is a Bill for the 
Commissioner of State Revenue.  The implication of that argument has been that too little consideration has been 
given to the rights of the taxpayer.  The Bill has been through an extensive consultation process.  We had a 
period of in camera consultation and the Bill has been lying on the Table of the Parliament since before 
Christmas.  The people who represent taxpayers have had plenty of opportunity to put up their hands if they 
thought there was a problem.  Some adjustments have been made to the Bill as a result of that consultation 
phase.  In fact, the insertion of clause 25 arose from that consultation.  During the consultation phase, people said 
that it was difficult to properly prepare an objection if they did not know the grounds on which the commissioner 
had made his original assessment.  The existing legislation does not contain a provision requiring the 
commissioner to provide grounds.  Therefore, as a result of those representations from tax practitioners on behalf 
of taxpayers, this clause has been inserted into the legislation.  This is explained on page 16 of the explanatory 
memorandum - 

This power was inserted to accommodate concerns raised during the consultation process and will assist 
taxpayers in preparing objections. 

We do not want a circumstance where every assessment issued by the Commissioner of State Revenue must be 
accompanied by a letter setting out the grounds, because we would have to devote half our budget to the 
collection of the revenue.  However, the provision will enable someone who intends to object to apply to the 
commissioner for a statement of the grounds on which the assessment was made and that will assist him to 
prepare his objection.  I am a bit uneasy about the Leader of the Opposition’s suggestion that the grounds be 
written in a form which an ordinary person can understand. 

Mr Barnett:  What happened to open and accountable government? 

Mr RIPPER:  I imagine that the grounds could then become the subject of legal action. 

Mr McNee:  So? 



Extract from Hansard 
[ASSEMBLY - Thursday, 21 February 2002] 

 p7826b-7843a 
Dr Janet Woollard; Mr Eric Ripper; Mr Colin Barnett; Acting Speaker; Deputy Speaker; Mr John Bradshaw 

 [10] 

Mr RIPPER:  So the grounds should be expressed in legally precise language so that the legal position of the 
Commissioner of State Revenue, on behalf of the community, in collecting the revenue is not compromised by a 
loose explanation of the grounds that are designed in such a way that they can be understood by a layperson.  I 
am all for the explanation being clear and as easy to understand as possible, but it has to be legally robust so that 
we do not get into the situation where a layperson’s words are used to legally hang the commissioner in a 
resulting court case. 

Mr BARNETT:  I am disappointed by that response.  In a modern community, where political parties and 
Governments boast about being open and accountable and bureaucracies glibly put out charters of responsibility 
to clients and members of the public, we have an opportunity to put some measure of openness, accountability 
and transparency in the legislation for good reason.  However, we find this minister is resistant and prefers to use 
legalese rather than let taxpayers know the grounds of the assessment.  I can understand the argument that extra 
work may be required in the issuing of assessments.  I put it to the minister that, in cases of reassessment, it is 
not too much to ask that the grounds be clearly enunciated and that they be in everyday language.  Perhaps this is 
something that cannot be put into legislation, but the commissioner, as a matter of policy and practice, should be 
doing everything possible to make sure the taxpayer is fully informed on assessments and reassessments.  It is all 
very well for us to sit in this place and issue policy statements about open and accountable government and 
transparency to the community, but immediately there is an obvious opportunity to do this, the first reaction is 
that this might open up the Commissioner of State Revenue to legal action.  Poof goes open and accountable 
government!   

Mr RIPPER:  We need an understanding of what is going on here.  We need strong legislation to deal with those 
people who do not want to pay their taxes to the community.  Whether we like it or not, a minority of people try 
to avoid their taxation obligations.  If we have weak legislation, they will get away with that, and the burden will 
fall on people who are doing the right thing and meeting their obligations to the community.  Those people doing 
the right thing will be disadvantaged in commercial life because those who are avoiding their obligations can 
offer cheaper prices.  We must have a robust system of tax collection.  We cannot be naive about tax collection.  
We are not always dealing with people who are good citizens, fully cognisant of their obligations to the 
community.  Sometimes we are dealing with greedy people who want to avoid their obligations.  If we do not 
have an appreciation of that, and if we take a naive approach, the revenue will be at risk.   

We are giving taxpayers a new right.  They did not have this right previously.  During the consultation process 
people said it was difficult to prepare an objection if they did not know why the commissioner issued the 
assessment.  We are including in the legislation for the first time an ability to ask the commissioner to state the 
grounds of an assessment.  That is a way of assisting honest taxpayers who cannot understand why they have 
been given an assessment and want to object.  They will now have some reasons to which they can respond. 

The Leader of the Opposition said, “What about putting it in plain English?”  I agree that that is not unimportant.  
If the commissioner can put it in plain English without compromising his legal position, I am more than happy.  
The Acting Commissioner (Compliance) is sitting with me and I am sure he is noting the comments that have 
been made.  My only concern is that sometimes these things come down to legal battles, and I would not want 
the community’s interests compromised because some loose wording was inserted in an attempt to have a plain 
English explanation.  If we can provide a legally robust explanation, which is also in plain English, that is an 
admirable objective.  This section of the Hansard will be referred to the commissioner. 

Mr BARNETT:  I accept in part what the minister says.  It is a new right, and that is commendable.  However, in 
the case of a reassessment there should be an obligation on the commissioner to provide a statement of the 
grounds for that.  I do not know if that is required currently.   

Mr Ripper:  If someone has received a reassessment and he wants the grounds, he can apply and he will get 
them. 

Mr BARNETT:  I do not think he should need to apply.  I reluctantly accept that maybe the grounds will not 
appear on the original assessment, but the taxpayer can apply for the grounds.  However, if the Commissioner of 
State Revenue then decides for whatever reason, justified or not, that he will issue a reassessment, it seems 
reasonable that he also have the responsibility of attaching immediately a statement of the grounds for that. 

Mr RIPPER:  I am just getting some figures on the number of assessments and reassessments issued.  This is not 
a small operation.  I do not have the official certified figures; this is the advice given to me of the rough order of 
magnitude of assessments in the land tax area.  I am advised that about three years ago 175 000 land tax 
assessments were made in one year, and there can be upwards of 15 000 to 25 000 reassessments a year.  If we 
legislated for every reassessment to be accompanied by a statement of grounds, including reassessments that 
decreased the amount of tax payable, we would be imposing a significant administrative burden on the Office of 
State Revenue without creating a benefit for taxpayers.  In fact, many people would receive statements of 
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grounds even though they did not want them.  Why would a person want a statement of grounds when his or her 
tax had been reduced?   

Mr Barnett:  For a host of reasons.   

Mr RIPPER:  Someone might want to use it as a precedent for another example.  However, a taxpayer will have 
the right to ask for a statement of grounds.  I am advised that the procedure is to ask for a statement of grounds 
verbally, so it will not be a horrendous task to apply for a statement.   

The Government has the right balance.  We have introduced new rights, but we have not imposed an automatic 
obligation and administrative overload on the Office of State Revenue.  

Mr BARNETT:  I do not think the Government has the right balance.  I repeat a general assertion: although there 
is much good in this package of tax change, the balance is weighted too conveniently in favour of the 
Commissioner of State Revenue and not of the taxpayer.  I accept the Treasurer’s argument on the primary 
assessment, but not on the reassessment - even in the Treasurer’s example, in which a reassessment is for a lower 
land tax liability.  It is incumbent on the Commissioner of State Revenue to make it clear to the taxpayer why the 
assessment is lower.  That might be a one or two sentence explanation that will be common to the majority of 
assessments; for example, a change in valuation that may apply to dozens if not hundreds of taxpayers.  An 
automatic notification is not an onerous task.  In some cases the statement of grounds may be complex, but for 
most taxpayers a standard explanation would apply.  I wish to insert a new subclause (3).  I move -  

Page 14, after line 31 - To insert the following - 

(3) The Commissioner must provide a statement of the grounds for any reassessment. 

Mr RIPPER:  Under clause 25 a taxpayer can ask for a statement of grounds for assessment or reassessment, and 
the commissioner must provide that statement within 30 days.  Should the commissioner issue an assessment for 
penalty tax, subclause (3) provides that the commissioner include a statement of grounds on which the 
assessment was made or serve on the taxpayer a separate statement of grounds.  That is sufficient for taxpayers.  
Anyone who wants a statement of the assessment grounds can get one.  On the other hand, we do not oblige the 
Office of State Revenue to alter its information technology system to issue a standard statement of grounds of 
assessment or, more onerously, prepare an individual statement of grounds of assessment for thousands of 
assessments.  I am sure that the people of this State want the revenue that we raise to be spent on the important 
services that they value including health, education and policing and not on collecting the revenue.  When I talk 
to people in the community, they tell me that they want less money spent on government administration and 
more money spent on the services that are important to them.  Let us collect the revenue as efficiently as we can 
without compromising the rights of taxpayers.  I honestly think it is sufficient to be able to ask for a statement of 
the grounds of assessment and for the commissioner to supply it on request.  In that way we will deal with a 
minority of taxpayers who need that information, because they are preparing objections, and not provide at 
enormous expense to taxpayers, information that they do not need. 

Mr BARNETT:  It is not unreasonable to require the Commissioner of State Revenue to give an explanation of a 
reassessment.  By definition, the Office of State Revenue has made an assessment and, for whatever 
circumstance, it has made a different assessment.  Courtesy would demand that the Commissioner of State 
Revenue provide some explanation of why it has been reassessed.  That is a minimum requirement, and should 
be an automatic process within the Office of State Revenue.  It is not unreasonable to require that to be done on 
reassessments.  I recognise that land tax assessments are sent out every year and people understand that they are 
based on valuations, and a statement of grounds would be superfluous.  However, when any tax is reassessed and 
altered, for whatever reason, it is incumbent on the Commissioner of State Revenue to give an explanation.  It 
does not have to be detailed, and often it might be one or two sentences.  It might simply be because the tax rate 
has changed and there has been an overlap.  If that is the case, why not tell the taxpayer?  

Mr Ripper:  I imagine it could be a computer-generated statement, but that would require expensive changes to 
information technology, and that costs a bomb.  

Mr BARNETT:  It is not hard to print out an explanation. 

Mr Ripper:  That is what I thought.  However, as Treasurer I have examined requests from various agencies for 
investment information technology and the Leader of the Opposition would be amazed how much we have to 
pay for relatively simple changes to that technology.   

Mr BARNETT:  Existing subclause (3) relates to penalty tax and reads - 
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If an assessment notice relating to an assessment of penalty tax does not include a statement of the 
grounds on which the assessment is made, the Commissioner must serve on the taxpayer a separate 
statement of the grounds. 

The Office of State Revenue has the technology.  If it has the ability to produce an assessment on a penalty tax 
issue, the Treasurer cannot tell me the same cannot be done in the case of a reassessment.  By definition, the 
process already allows for it.  

Mr RIPPER:  I understand that if people are to be charged a penalty, they are sent a letter.  If 15 000 or 25 000 
reassessments are being dealt with for land tax alone, what the Leader of the Opposition is proposing will impose 
a significant administrative burden.  I would like to have confirmed the number of assessments and objections 
dealt with, and perhaps I can then give the House a better understanding.  I am convinced that we have the right 
balance, and I do not propose to accept the amendment. 

Mr BARNETT:  I am asking for something very modest on behalf of taxpayers.  I can see that the Government 
will not be open and accountable with taxpayers and will refuse an opportunity to inform taxpayers of why 
reassessments occur.  This is very much a lesser proposal, but if a change were made to expand the wording of 
subclause (2) to make it clear that people could seek grounds within 30 days for both assessments and 
reassessments, at least it would be a modest, even if minute, step forward.  Off the top of my head, I suggest that 
the wording of subclause (2) be changed to make it absolutely clear that the right to seek grounds can apply to 
both assessments and reassessments, which would surely not be onerous for the Office of State Revenue. 

Mr RIPPER:  The glossary of the Bill, which outlines how the Bill will work, reads at page 72 - 

Unless the contrary intention appears . . .  

“assessment” means a determination of a kind referred to in section 13(1), whether the determination is 
made by way of a self-assessment, an official assessment or a reassessment; 

If someone receives a reassessment and wants to know about it, he can ring the Office of State Revenue and ask 
why has he received the reassessment and what are the grounds; and within 30 days he will receive a statement. 

Mr BARNETT:  I do not believe that makes it clear.  Subclause (2) reads - 

If an assessment notice relating to an assessment of a primary liability . . .  

That to me would rule out a reassessment.  The Treasurer and his advisers might be able to respond, but I am 
suggesting, so as to make it clear, that it would be better to delete part of subclause (2) and reword it to read -  

If an assessment or reassessment notice does not include a statement of the grounds on which the 
assessment or reassessment is made -  

That would at least give them something. 

Mr RIPPER:  “Primary liability” is defined in the glossary as follows - 

“primary liability” for tax means a liability for tax exclusive of any liability for penalty tax;  

I am sure that primary liability includes the liability people would have under a reassessment.  Penalty tax is 
excluded.  That is dealt with in a separate subclause, which provides that a statement of the grounds is required 
either with the assessment notice or separately. 

Taxation legislation often involves legal battles.  We must be careful as we go through this legislation that we do 
not inadvertently create loopholes or difficulties in the administration of the tax system.  That is why I find it 
alarming to have amendments presented to me on the floor of the House.  The usual procedure is to put them on 
the Notice Paper.  If amendments are put on the Notice Paper, the Government then has an opportunity to get full 
advice on whether those amendments may have any impacts.   

I have attempted to accommodate the Leader of the Opposition, when I think he has made at least half a prima 
facie case, by adjourning the debate on certain clauses to allow the Government to get advice.  However, the 
House has a procedure that provides for responsible law making; namely, amendments are put on the Notice 
Paper, and the Government then has a chance to take proper advice on their impact.  This Bill has been before 
the House since before Christmas.  I do not understand why the Opposition did not put these amendments on the 
Notice Paper. 

Mr Barnett:  You have been unable to provide me with a satisfactory explanation of this clause.  That is why I 
am putting forward this amendment on the run.  The amendment is very simple.  I merely propose to add the 
word “reassessment”, simply because you have not been able to satisfy me. 
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Mr RIPPER:  The Leader of the Opposition is a difficult man to satisfy, because I have given him a clear 
explanation of how it will work. 

Mr BARNETT:  I am absolutely dumbfounded that this Treasurer and a Government that purports to be open 
and accountable will not make the most minor change to at least require the Commissioner of State Revenue to 
give grounds for reassessment.  If the Treasurer will not do that, will he at least make it clear that the grounds 
can be obtained equally for reassessments and assessments? 

Mr Ripper:  They can be.  The legislation provides for that. 

Mr BARNETT:  It should be made clear.  I do not agree with that interpretation, and the Treasurer has not been 
able to explain it.  I would like to have had my amendment adopted, because it would have made it absolutely 
clear.  The amendment was simply that the commissioner must provide a statement of the grounds for 
reassessment.  If that is not to be the case, I am willing to accept, somewhat disappointedly, that the Treasurer 
will at least make it clear in this clause that people have the right to apply for grounds for a reassessment notice.  
People should not need to go to the glossary to find that out, because that is dubious; it should be made explicit 
in this clause. 

Mr RIPPER:  At page 7 of the explanatory memorandum is a chart that shows the various types of assessment.  
An assessment includes reassessment.  Throughout the Bill we have used the term “assessment” to include 
reassessment.  If in this clause of the Bill we were to make a distinction between assessment and reassessment, 
would we not create a confusion that might then affect the scheme of the Act?  Why would we make a 
distinction between assessment and reassessment in this clause when we have not made a distinction between 
assessment and reassessment in other parts of the Bill?  The Leader of the Opposition has been a minister and 
knows how legislation works.  It works as a package of interrelated clauses.  What we do to one clause affects 
another clause.  One clause on its own may look a bit dodgy or indefensible, but when we examine it in the 
context of how the other clauses work, we often see how the apparent defects of that one clause are 
accommodated by the operation of other clauses.   

The reason that amendments are placed on the Notice Paper, and that I would want to take advice on the impact 
of those amendments, is that legislation can be complex and there can be an interrelation between clauses.  In 
this case I believe the Leader of the Opposition is barking up the wrong tree, or maybe just barking. 

Mr BARNETT:  That is a particularly patronising attitude.  If I am barking, I am barking on behalf of thousands 
of taxpayers of Western Australia, who are not always thrilled with the way and style in which the 
Commissioner of State Revenue goes about his duties.  All I am saying is that the taxpayers of Western Australia 
deserve to have grounds provided to them, whether good grounds or weak grounds, if the Commissioner of State 
Revenue decides to reassess their tax.  That is hardly an onerous demand to place on the Commissioner of State 
Revenue. 

Ms MacTiernan:  It is an important principle of interpretation - 

Mr BARNETT:  Oh, is it just?  Does the minister know what the amendment is?  Has she any idea? 

Ms MacTiernan:  I have been following this debate. 

Mr BARNETT:  She has no idea.  She would be the last person to come in here and have any idea about this.  
The amendment I moved was that if the commissioner issues a reassessment, he must provide a statement of 
grounds for that reassessment.   

Ms MacTiernan:  Do you want a response?  The argument by the Treasurer -  

Mr BARNETT:  Why does the minister not handle the Bill? 

Ms MacTiernan:  Because the Treasurer has put the argument forward brilliantly.  Unfortunately, you seem to be 
incapable of understanding it.  I was simply trying to assist you, not the Treasurer.  

Mr BARNETT:  I will check the time.  It is past 12 o’clock.   

Ms MacTiernan:  The argument is that if assessment means reassessment in every other part of the Bill, and you 
change it in this clause, it will have a major consequence on the reading of the term elsewhere in the legislation.  

Mr BARNETT:  Can the minister tell me how that lucid argument of hers relates to my amendment, which says 
that the commissioner must provide a statement of the grounds?  How does that compromise the use of the term 
“assessment” or “reassessment”? 

Ms MacTiernan:  The Treasurer is saying that assessment means reassessment and you are trying to separate 
them.  
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Mr BARNETT:  I suggest the minister go lie down in the corridor and have a break for a little while; she would 
be better off.  What she is saying has absolutely no relationship to the amendment, which simply requires the tax 
commissioner to provide grounds. 

Ms MacTiernan:  As you always do, you play the man, not the ball.  You’re a dirty player, Barnett. 

Mr BARNETT:  It does not relate to the definition of “assessment” or “reassessment”.   

Ms MacTiernan:  You’re the “Plugger” of the Opposition. 

Mr BARNETT:  The minister is not a very competent person.  

Ms MacTiernan:  Actually I am very competent.  When I compare myself with you and your team, I am 
extremely competent.   

Mr Johnson:  The general public does not seem to think so. 

Mr BARNETT:  Is she behaving properly as a minister? 

Ms MacTiernan:  Absolutely.  I have not taken a leaf out of your book.  

Mr BARNETT:  If we look at some of the issues to do with the minister’s office, she would look quite 
competent, would she?   

The DEPUTY SPEAKER:  I ask members to turn their attention to the debate, which is on the amendment that 
the words to be inserted be inserted.  

Mr BARNETT:  That is the motion.  I accept what the minister said on advice; that is, trying to distinguish 
between assessment and reassessment in this clause could create some problems within the legislation or with its 
interpretation.  However, I note that the terms “assessment” and “reassessment” are used interchangeably 
throughout the legislation in any case, so it is there.  That is a fact and it seems somewhat minor.  However, that 
was only a sense of fallback.  The amendment before the House, which the other minister in this Chamber seems 
not to know we are discussing, is not about inserting assessment or reassessment into the clause.  I put that as an 
alternative.   

The amendment before the House simply seeks to require the commissioner to provide a statement of grounds 
when he issues a reassessment.  That would make it very clear that he accepts that the taxpayer knows about the 
glossary.  I am sure all taxpayers will have a copy of their company notes!  That will be very handy in most 
small businesses!  As if they will have access to that!  Why should taxpayers and their tax advisers not clearly 
know that if the tax commissioner issues a reassessment for whatever reason, he is required to give some 
grounds for that reassessment?  That is a very simple requirement.  It does not suggest that this will impose some 
computer impossibility on the department as a Yes Minister gone mad, particularly when the next clause says 
that the tax commissioner is required to provide such grounds in the case of penalties.  Clearly that exists within 
the tax system.  It is not rocket science.  It would be a very positive thing for tax administration and for the 
accountability and transparency of the operations of the tax commissioner and his officers if this were inserted 
into the clause.   

Amendment put and a division taken with the following result - 

Ayes (20) 

Mr Ainsworth Mr Day Mr House Mr Pendal 
Mr Barnett Mrs Edwardes Mr Johnson Mr Waldron 
Mr Birney Mr Edwards Mr McNee Ms Sue Walker 
Mr Board Mr Grylls Mr Masters Dr Woollard 
Dr Constable Ms Hodson-Thomas Mr Omodei Mr Bradshaw (Teller) 
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Noes (28) 

Mr Andrews Dr Gallop Mr McGowan Ms Radisich 
Mr Bowler Mr Graham Ms McHale Mr Ripper 
Mr Brown Mr Kobelke Mr McRae Mrs Roberts 
Mr Carpenter Mr Kucera Mr Marlborough Mr Templeman 
Mr Dean Mr Logan Mrs Martin Mr Watson 
Mr D’Orazio Ms MacTiernan Mr Murray Mr Whitely 
Dr Edwards Mr McGinty Mr Quigley Ms Quirk (Teller) 

            

Pair 

 Mr Sweetman   Mr Hill 

Amendment thus negatived.   

Clause put and passed.   

Clause 26:  Penalty tax for contravention of taxation Act - 
Mr RIPPER:  I move - 

Page 15, after line 8 - To insert the following - 

(a) where the taxpayer does not prepare a dutiable statement as required by the Stamp 
Act 1921; 

(b) where the taxpayer does not lodge an instrument in accordance with a taxation Act; 

The amendments to this clause arise as a result of an amendment to the lodgement of payment arrangements 
proposed in the Stamp Amendment Bill.  This amendment effectively reproduces the late lodgement penalty 
arrangements that apply under section 21 of the Stamp Act.  The penalty provisions of all Acts have been 
standardised and relocated in division 3 of part 3 of this Bill.  The late lodgement penalty in the Stamp Act was 
reproduced in this Bill at the time of introduction on the basis that it would be replaced by a combined late 
lodgement and late payment penalty.  As a result of consultation on the Stamp Amendment Bill, the Government 
has agreed to remove these combined payment arrangements and revert to the current stamp duty arrangements, 
albeit with shorter time limits.  The detail of these amendments will be discussed during debate on the Stamp 
Amendment Bill.  This amendment is made on the basis that it is inserting a late lodgement penalty provision 
that exists under the Stamp Act to ensure that duty obligations are met.  This decision results from consultation.  
The original proposal was to do away with separate periods for lodgement of the instrument and the payment of 
the tax and have a combined period with penalties applying thereafter.  In consultation with tax practitioners, 
they have objected to that proposal and have said that they want a continuation of the current structure in which 
different periods apply to the lodging of the instrument and the payment of the tax.  It has been agreed, in 
consultation, to shorten the total period, or the sum of those two periods, but to maintain the existing structure in 
which we have separate lodgement and payment periods.  It is an example of the Government’s consultation 
process on this Bill and its response to the input that it has received from tax practitioners.  

Amendment put and passed. 
Mr BARNETT:  Subclause (1)(a) states that a taxpayer can be liable for a penalty tax and paragraph (a)(i) refers 
to the taxpayer and if he - 

avoids or delays the payment of tax; 

This is not sufficiently clear.  It should refer to the taxpayer being responsible for the avoidance or delaying of 
the payment.  Sometimes the requirements are quite onerous, and later on in the clause information requirements 
arise.  However, the requirements can grow almost at the whim of the tax practitioner if they are not laid down in 
a statutory sense.  Although the paragraph states that the taxpayer may delay the payment, that delay could often 
be beyond the control of the taxpayer.  

Mr Ripper:  Could the Leader of the Opposition provide me with an example of that situation? 

Mr BARNETT:  If extra information is required, for example, under the Stamp Act, then that information is not 
covered by legislation.  I am not suggesting that it needs to be covered by legislation, but the requirements can 
grow administratively through the Office of State Revenue.  Therefore, in particular cases, it could be found that 
the requirement, even though proper, is quite onerous.  If, for some reason, the lodgement is delayed, and a 
penalty tax is imposed on the taxpayer, it might be beyond his ability to comply within the time frame.  The 
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wording should be stronger.  If a penalty were to apply, it should be because of some fault, negligence or 
deliberate failure on the part of the taxpayer.  The pendulum is weighted too much in favour of the commissioner 
rather than of the taxpayer.  There is no argument that if the taxpayer responsible deliberately avoids or delays 
the payment of a tax, he is liable.  However, all sorts of inadvertent things can happen when there are complex 
ownership structures and the like around an asset, particularly land.  Words such as “deliberately avoids or 
delays the payment of the tax” need to be inserted.  The wording of the paragraph needs to indicate clearly that, 
before penalty taxes arise, there was an intent not to comply with something, rather than the payment being late.  
I know it is administered by the commissioner and I am not suggesting that he is overly zealous in this area, but 
it balances the law in his favour rather than in the centre where it should be.  

Mr RIPPER:  The Leader of the Opposition is making a point about late payment of tax.  We are talking about 
the contravention of a taxation Act.  These provisions do not come into effect unless someone has contravened 
the provisions of a tax Act.  Such a contravention might be failing to lodge documents that were supposed to be 
lodged such as instruments and returns.  There is a system of administration within the Office of State Revenue 
by which the commissioner has the power to impose a penalty of about 100 per cent of the tax payable, but he 
can also remit a portion of the penalty in certain circumstances and there are policy guidelines with regard to 
that.  It is proposed that those policy guidelines be issued as revenue rulings so that people can see how the 
commissioner applies the penalty provisions and get some comfort that they are applied consistently rather than 
capriciously.  

Mr BARNETT:  My interpretation of subclause (1)(a)(ii) is that if a tax payment was late, even if it was just a 
late lodgement of documents, a penalty tax of 20 per cent would be levied.  

Mr RIPPER:  I am advised that the existing legislation provides for a 100 per cent penalty for the late lodgement 
of a document under the Stamp Act.  There are provisions that allow the commissioner to remit a proportion of 
that penalty and policies govern the circumstances in which that penalty will be remitted.  I am also advised that 
under the payroll tax legislation penalties can be higher than 100 per cent.  It needs to be realised that sometimes 
we are dealing with obligations to pay tax in the order of tens of millions of dollars.  If someone contravenes a 
tax Act by not submitting a document and obtains a six-month or one-year delay in the payment of that 
obligation, he has a significant advantage over his competitors, and that is of significant detriment to the revenue 
of the State.   

It is again the argument that we have come back to: of course there must be a balance between the rights of 
taxpayers and the need to collect revenue.  There was a significant consultation process between industry tax 
practitioners and the Office of State Revenue to develop this package of legislation.  In most cases there was 
consensus on the final outcome.  There are a couple of issues about which the Office of State Revenue, and 
ultimately the Government and industry, have disagreed.  We are yet to come to those issues in this debate.  In 
my understanding, penalty tax was not viewed as a serious issue at the conclusion of the consultation. 

The other point I make is that not all taxpayers or prospective taxpayers are saints when it comes to their 
acceptance of their obligation to pay taxes to the community. 

Mr Barnett:  Why do you repeatedly pay out on taxpayers?  The minister’s advisers may be able to answer that.  
However, the fact is that the overwhelming majority of taxpayers honestly and fully pay their tax, and do so in a 
most proper way.  Most businesses, tax accountants and the like do not want to pay more tax than they need to, 
but to continually imply that there is tax evasion, that businesses are less than honest and that they try to cheat 
the Commissioner of State Revenue is not a proper position for the Treasurer to take. 

Mr RIPPER:  I want to be realistic about this matter. 

Ms MacTiernan:  You should be a pollyanna. 

Mr Barnett:  It says something about your Government’s attitude to the business community, in particular, and 
about the absolute sense of distrust you have of business, does it not? 

Mr RIPPER:  No, it says that we are not naive about tax law.  Of course the overwhelming majority of people 
respect the law and respect their obligations to the community.  Unfortunately a minority of people do not 
respect their obligations to the community and to the law and we must have tight provisions to deal with them.  
Unfortunately, some people are able to employ significant accounting and legal expertise and that expertise can 
be used to defeat their obligation to pay tax unless the law is tough.  That is why we must have provisions to deal 
with that sort of behaviour. 

Ms MacTiernan:  The Treasurer also needs it for fairness too between companies. 

Mr RIPPER:  Exactly. 

Ms MacTIERNAN:  I would like to hear more of the very powerful comments from the Treasurer because it is 
crucial that we have a taxation regime that is firm and fair.  I am confident that that is what he is delivering.  
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Mr RIPPER:  I thank my ministerial colleague who is performing extremely well in her ministerial role and will 
be one of the great achievers of the Gallop Cabinet when the histories are written.  I thank her for her comments.  

Mr Barnett:  She is at very short odds to make Christmas as a minister. 

Ms MacTiernan:  What was that inane comment?  Do you want to repeat it? 

Mr Barnett:  I said that you are at short odds to make Christmas as a minister. 

Ms MacTiernan:  Is that right?  I have a lot longer odds than you have. 

Mr RIPPER:  He said that last February.  However, when the history books are written, the contribution to the 
State by the Minister for Planning and Infrastructure will rank ahead of that of the Leader of the Opposition; I 
am certain of that.  I move - 

Page 15, line 9 - To delete “a contravention” and substitute “any other contravention”. 

This is a minor amendment consequential on the amendment that we have just carried.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 27 to 32 put and passed. 

Clause 33:  Continuing obligation to pay assessed tax - 
Mr BARNETT:  Clause 33 has the effect that if there is an objection, appeal or a case stated, there is no 
opportunity to defer the obligation to pay tax.  In other words, if a taxpayer legitimately believes that he has 
grounds for objection and begins that process, or appeals against a ruling or assessment, he cannot get any 
suspension or deferral of the obligation to pay tax.  Again I hark back, for different reasons, to the example of 
engineering firms in Kwinana.  One company with a $5 million turnover had an assessment of $650 000.  That 
company may or may not decide to appeal against that assessment - that is its call - but this provision does not 
give it an opportunity to defer the tax.  I note the provisions in the legislation for negotiation on an assessment.  
However, an assessment of $650 000 against a turnover of $5 million will mean that a company in that position 
could fold with people losing their jobs simply because there is no opportunity to defer the payment of that tax 
while an appeal is under consideration.  That is unnecessarily onerous.  A greater sense of commonsense and 
flexibility must be built into this legislation.  There are general provisions relating to payment arrangements but 
my understanding of the comments I have heard from industry representatives is that a request for an extension 
of time for payment of tax that is subject to an appeal has not been a happy experience.  In other words, the 
commissioner has not been inclined to make arrangements to defer the payment of tax until an appeal is 
resolved; rather, the obligation is left in place and the person has no choice but to pay the tax while the appeal 
continues.  In practice that means on some occasions people will have good grounds for appeal and may well 
win their appeal, but nevertheless they will be required to pay the tax.  They will probably pay the tax and not 
proceed with the appeal.  That lack of ability to defer the tax militates against people making appeals when they 
should be otherwise entitled to do so.  Again, it is an example of this legislation leaning towards the 
Commissioner of State Revenue and the Office of State Revenue rather than towards fairness to all parties.  
Essentially, an appeal is a commercial dispute.   

Mr RIPPER:  The Leader of the Opposition made some tangential reference to some provisions in clause 47.  
That clause states that the taxpayer is able to apply for a taxpayer arrangement.  The terms of the arrangement 
may allow the taxpayer to defer payment until the date of a decision in an objection, appeal or case stated.  It 
should be noted that a taxpayer arrangement is subject to the payment of interest by the taxpayer. 

This is obviously a difficult area.  If people believe they have legitimate grounds for objection, I can see why 
they would not want to pay the tax, especially if they believe that the whole assessment is unfair, arbitrary or 
mistaken.  However, if people were allowed to avoid paying tax through simply lodging an objection, an 
enormous number of objections would need to be processed because people would use that as a way of 
managing their cash flow and obligations.  I am advised by the Office of State Revenue that in the past, 
deferment of the taxation liability has been allowed, and those cases have been appealed to the courts.  However, 
even though the courts decided in favour of the Commissioner of State Revenue, years later the commissioner is 
still unable to collect the tax that is owed.  Sometimes taxpayers’ circumstances change, and the longer the 
period for which the tax is outstanding, the greater is the risk, obviously, of the money not being collected 
eventually.   

There must be a balance between taxpayers’ rights and protection of taxation revenue.  It is proposed that 
although the tax is due, a company can present an argument to the commissioner for the deferral of the tax.  If a 
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company were able to show the Commissioner of State Revenue that it had an objection to the tax, and if 
payment of the tax would result in the collapse of the company, I imagine that the commissioner would reach an 
arrangement.  However, that would be at his discretion. 

Mr BRADSHAW:  Some businesses are put under the pump by the Office of State Revenue.  I have written to 
the Treasurer about the current plight of South West Personnel.  Out of the blue, it received a bill for $96 000.  
That personnel group operates in Bunbury.  If people want workers of some description, they ring the personnel 
group, which has an arrangement whereby it rings the workers and sends them to the job.  The people operating 
South West Personnel have been grouped together, and they now have a backdated payroll tax bill of $96 000 
and are talking about going into bankruptcy as a result.  Surely they should have time to appeal that decision.  I 
have asked the Treasurer to look at this case, because I do not think it is fair.  What the Office of State Revenue 
has done is unreasonable.  I would like the Treasurer’s opinion on whether what has occurred is right.  The 
Treasurer will send a lot of people to the wall as a result of what he has done in the past few months.  I would 
like to know whether, before the bills were sent, the Treasurer was briefed about the fact that suddenly the Office 
of State Revenue would start hitting all these people, and whether he agreed with it.  The problem is that the 
Government is hungry for money because it cannot manage with what it has.  Therefore, it will hit anybody it 
can.  It is a bit like the situation with the premium property tax.  The Government went down that path to try to 
pull in some more money, thinking that it would win big time in the eyes of the small people because it was 
hitting the tall poppies.   

The Treasurer’s attitude yesterday or the day before when he said that the Government would get those 
businesses that were not paying their proper dues was the same as the mentality of the Government in hitting 
people with a backdated payroll tax.  Many of those people are struggling all the time, yet the Government is 
hitting them with a backdated payroll tax, which is causing problems.  It is all right to say that they can appeal.  I 
remember a guy in Harvey in the eighties who had been in partnership with his brother.  The partnership split.  
His brother went to Perth and ran a business, and this fellow ran his business in Harvey.  Out of the blue, he 
received a bill stating that he owed about $12 000 in back payroll tax, because the two businesses had been 
clumped together.  That person tried to reason with the then State Taxation Department.  It might have had more 
evidence than I was aware of, but that person ended up having to pay that tax.  Fortunately, he did not go to the 
wall.  However, it hurts when people are required to pay out that sort of money.   

It is disgraceful that South West Personnel should get a bill for $96 000 when it does not employ the people; it 
just has a connection with them and tees them up -  

Mr Logan:  Come off it! 

Mr BRADSHAW:  They do not. 

Mr Logan:  They are not employing the subbies?  Where would they go to try to get a job?  They would not 
bother going to South West Personnel to get a job, would they?  What are they doing? 

Mr BRADSHAW:  Okay.  If the member wants to send the company to the wall, good on him.  The letter I have 
from South West Personnel states -  

Our business simply cannot afford such an impost. 

I would urge you to take those matters up with the Government, forcing companies like ours into 
bankruptcy will not increase revenue collections. 

If the company is forced into bankruptcy, the Government will not get the $96 000.  What the Government has 
done is disgraceful.  It is time the Treasurer looked at this issue and was more reasonable about who is being hit, 
particularly with back taxes. 

Mr RIPPER:  I am not able to discuss the tax affairs of a particular company without the consent of that 
company, so I will not talk about the tax affairs of this company, because so far as I am aware I have not 
received a consent from it, and I do not know about its tax affairs. 

Mr Bradshaw:  I wrote to you about it. 

Mr RIPPER:  That letter would no doubt have gone to the Commissioner of State Revenue for information to be 
provided.  I will certainly respond to the member.  Both the commissioner and I might need to have an authority 
from the company to talk about its taxation affairs with the member, and for the commissioner to talk with me 
about its tax affairs.   

I understand that employment agent provisions exist in the Pay-roll Tax Act.  They may have been the provisions 
that were applied in this case.  There is provision for people to pay tax by instalments.  I am advised that if the 
commissioner gets financial information from a company about its circumstances, an instalment payment plan 
will normally be approved.  If the company has a difficulty, I urge it to have discussions with the commissioner 
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on an instalment payment arrangement.  I agree with the member that, from the point of view of taxation 
revenue, if a company is driven into bankruptcy and therefore cannot pay the tax bill anyway, no-one has gained. 

Mr Bradshaw:  You have lost. 

Mr RIPPER:  The revenue is lost, the community has lost, the jobs have been lost, and the company has gone 
down the tube, with no benefit to the community or the revenue.  If the company can survive by paying 
instalments, there is obviously an argument for that to be approved.  It is not a situation in which I can influence 
or direct the commissioner.  The commissioner exercises a power under a taxation Act, and he should be 
independent in the exercise of that power. 

Mr McNee interjected. 

Mr RIPPER:  It is important.  Does the member think a minister should have the right to say, “South West 
Personnel has a real difficulty.  Please treat its case with special consideration”?   

Mr Bradshaw:  I think the grouping is wrong.  That is the problem.  I do not think these people should be 
grouped in the way the Office of State Revenue is grouping them. 

Mr RIPPER:  The Commissioner of State Revenue is responsible for administering the law as it stands.  There 
might be an argument for the law to be changed.  However, that is the way in which we need to approach these 
issues. 

Clause put and passed. 

Debate interrupted, pursuant to standing orders. 
 


